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Office of the Secretary of Labor § 35.40 

(1) DOL has advised the recipient of 
its failure to comply with the Act or 
with this part and has determined that 
voluntary compliance cannot be ob-
tained; and 

(2) Thirty days have elapsed since 
DOL sent a written report of the cir-
cumstances and grounds of the action 
to the committees of Congress having 
jurisdiction over the program or activ-
ity involved. 

(d) Deferral. DOL may defer granting 
new Federal financial assistance to a 
recipient when termination pro-
ceedings under paragraph (a)(1) of this 
section are initiated. 

(1) New Federal financial assistance 
from DOL includes all assistance for 
which DOL requires an application or 
approval, including renewal or continu-
ation of existing activities, or author-
ization of new activities, during the de-
ferral period. New Federal financial as-
sistance from DOL does not include in-
creases in funding as a result of 
changed computation of formula 
awards or assistance approved prior to 
the initiation of a hearing under para-
graph (a)(1) of this section. 

(2) DOL may not defer a grant until 
the recipient has received notice of an 
opportunity for a hearing under para-
graph (a)(1) of this section. A deferral 
may not continue for more than 60 
days unless a hearing has begun within 
the 60-day period or the recipient and 
DOL have mutually agreed to extend 
the time for beginning the hearing. If 
the hearing does not result in a finding 
against the recipient, the deferral may 
not continue for more than 30 days 
after the close of the hearing. 

§ 35.37 Hearings, decisions, and post- 
termination proceedings. 

Certain DOL procedural provisions 
applicable to Title VI of the Civil 
Rights Act of 1964 apply to DOL en-
forcement of these regulations. They 
are found at 29 CFR 31.9 through 31.11. 

§ 35.38 Procedure for disbursal of 
funds to an alternate recipient. 

(a) If funds are withheld from a re-
cipient under this part, the Secretary 
may disburse the funds withheld di-
rectly to an alternate recipient. 

(b) The Secretary will require any al-
ternate recipient to demonstrate: 

(1) The ability to comply with the 
Act and this part; and 

(2) The ability to achieve the goals of 
the Federal statute authorizing the 
Federal financial assistance. 

§ 35.39 Remedial action by recipient. 
Where CRC finds discrimination on 

the basis of age in violation of this Act 
or this part, the recipient shall take 
any remedial action that CRC deems 
necessary to overcome the effects of 
the discrimination. In addition, if a re-
cipient funds or otherwise exercises 
control over another recipient that has 
discriminated, both recipients may be 
required to take remedial action. 

§ 35.40 Exhaustion of administrative 
remedies. 

(a) A complainant may file a civil ac-
tion under the Act following the ex-
haustion of administrative remedies. 
Administrative remedies are exhausted 
if: 

(1) One hundred eighty days have 
elapsed since the complainant filed the 
complaint with CRC, and CRC has 
made no finding with regard to the 
complaint; or 

(2) CRC issues any finding in favor of 
the recipient. 

(b) If CRC fails to make a finding 
within 180 days, or issues a finding in 
favor of the recipient, CRC will 
promptly: 

(1) Notify the complainant; 
(2) Advise the complainant of his or 

her right to bring a civil action for in-
junctive relief; and 

(3) Inform the complainant that: 
(i) The complainant may bring a civil 

action only in a United States district 
court for the district in which the re-
cipient is found or transacts business; 

(ii) A complainant who prevails in a 
civil action has the right to be awarded 
the costs of the action, including rea-
sonable attorney’s fees, but that the 
complainant must demand these costs 
in the complaint filed with the court; 

(iii) Before commencing the action, 
the complainant must give 30 days no-
tice by registered mail to the Sec-
retary, the Secretary of Health and 
Human Services, the Attorney General 
of the United States, and the recipient; 

(iv) The notice required by paragraph 
(b)(3)(iii) of this section must state the 
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alleged violation of the Act, the relief 
requested, the court in which the com-
plainant is bringing the action, and 
whether or not attorney’s fees are de-
manded in the event that the com-
plainant prevails; and 

(v) The complainant may not bring 
an action if the same alleged violation 

of the Act by the same recipient is the 
subject of a pending action in any 
court of the United States. 

APPENDIX A TO PART 35—AGE DISTINC-
TIONS IN STATUTES AFFECTING FI-
NANCIAL ASSISTANCE ADMINISTERED 
BY DOL 

Program Statute Section and age distinction Regulation 

Employment and Training Administration 

1. Senior Community Serv-
ice Employment Program 
(SCSEP).

Title V, Older Americans 
Act Amendments of 
2000, Pub. L. 106–501, 
42 U.S.C.3056, 3056N.

Sec. 516(2) defines the term ‘‘eligible 
individuals’’ to mean ‘‘an individual 
who is 55 years old or older, who has 
a low income * * *, except that, 
* * *, any such individual who is 60 
years of older shall have priority 
* * *. 

20 CFR part 641. 

2. Job Corps ....................... Title I, Subtitle C, Work-
force Investment Act of 
1998 (WIA), Pub. L. 
105–220, 29 U.S.C. 
2881–2901.

Sec. 144 of WIA (29 U.S.C. 2884) es-
tablishes eligibility criteria for the Job 
Corps program. These criteria require 
an enrollee to ‘‘be—(1) not less than 
age 16 and not more than age 21 on 
the date of enrollment, except that— 
(A) not more than 20 percent of the 
individuals enrolled in the Job Corps 
may be not less than age 22 and not 
more than age 24 on the date of en-
rollment; and (B) either such max-
imum age limitation may be waived 
by the Secretary, * * * in the case of 
an individual with a disability.’’ 

20 CFR 670.400. 

3. Indian and Native Amer-
ican Supplemental Youth 
Services.

Title I, Workforce Invest-
ment Act of 1998 (WIA), 
Pub. L. 105–220, 29 
U.S.C. 2911.

Sec. 166(d)(2)(A)(ii) of WIA (29 U.S.C. 
2911(d)(2)(A)(ii)) states that funds 
made available under the program 
shall be used for ‘‘supplemental serv-
ices for Indian or Native Hawaiian 
youth on or near Indian reservations 
and in Oklahoma, Alaska, or Hawaii.’’ 
Sec. 101(13) of WIA (29 U.S.C. 
2801(13)) defines an eligible youth as 
an individual who ‘‘is not less than 
age 14 and not more than age 21 
* * *’’. 

20 CFR 668.430. 

4. Migrant and Seasonal 
Farmworker (MSFW) 
Youth Program.

Title I, Workforce Invest-
ment Act of 1998 (WIA), 
Pub. L. 105–220, 29 
U.S.C. 2912.

Sec. 167 of WIA (29 U.S.C. 2912) out-
lines the MSFW program. WIA Sec. 
127(b)(1)(A)(iii) authorizes the MSFW 
Youth Program. That provision states 
that, ‘‘the Secretary shall make avail-
able 4 percent of such portion to pro-
vide youth activities under sec. 167.’’ 
Sec. 101(13) of WIA (29 U.S.C. 
2801(13)) defines an eligible youth as 
an individual who ‘‘is not less than 
age 14 and not more than age 21; 
* * *’’. 

20 CFR 669.670. 
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